
Hartley 439d al.v.B. B. Co.I. B. & W.1873.]

Syllabus.

Bloomington WesternandThe Indianapolis,
CompanyRailroad

v.

Hartley et al.William

Streets—when, of landpasses public. the ownerto the Where1. thefee
streets, plat itself, underplats into and thecitya the same lotsin town or

operate fee in the streetsrecorded, grantas a of thestatute,the when will
dedication,highway acquired bycorporation. a or isBut when streetto the

proprietor,user, original theor remain in the burdened withthe fee will
public easement.

Right railroad,op wat—right city grant right wayState to to2. orof of
adjoining thecompany owner. Where feein street when the remains infee

proprietor,highway originalremains in the it is immaterialof a or street
same,public acquired bythe the easement over the whether con-how

travel,by only ordinaryor dedication. is such as isdemnation It for
customary cityhighways.and such a case the oron streets In State

may grant right railway company laythe to aauthorities to its track
street, companyalong privilegebut the avails of its at itsor across such

If, track, privatelaying injuryit aperil. in its causes to him who owns
premises,adjoining goodit damagesfee in the must make the sus-the

tained.
imposed require compensation.3. Same—additional bwrdens additional

public acquired person’shave an easement over athe land for anWhere
highway, of theordinary or the location traek of a onstreet railroad the

upon land,andan additional burden servitude theis which will en-same
compensation. Again,to additional actthe owner such is an exclu-title

companyby use,the railroad of the soil toappropriation its ownsive
right any purpose,the himself to forhad use notthe owner incon-which

easement,publicprior and for that reason it is takingwith thesistent
use,public not doneproperty makingwhich can be withoutprivate for

compensation.just
public.to which is in the Astreet the distinction4. Same—in isfee

municipality granting rightwhere the the laycases tomade between a
streets, and thethe fee in the where feetrack owns remains in therailroad

the former case it seemsabutting owner. In that theland owners of
enjoinproperty fronting laying track,on such streets can not the of the

compensation occupied.receive for the use of the streets sonor
Same—trespass. citythis granted railwayIn case the authorities a5.

company right diagonallythe to construct its track across a orstreet
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highway owner,the fee adjoiningof which in thewas land and it was
land,partlyconstructed subjecton publichis which he owned to the

easement. In its construction it lowered the street on either side some-
four feet to grademake an railway,even over the therebyand made it

ingressdifficult of egressand to and from the owner’s land and residence
street,with the and more than Held,difficult before for foot passengers:

that the company was liable to the owner trespass.in an action of
Damages—excessive—in6. trespass quwe fregit.clausum Where a

railroad company constructed its diagonallytrack across a highway, the
plaintifffee to the center of which was in the an adjoiningas owner,land

partand of the verytrack was near to his other land and near his resi-
dence, deepand made a cut highway,across the theyso that were com-
pelled and gradeto did lower the highwayof the on either side of their

distance,track, for depth,some in wherebysome four feet ingress and
egress to property veryhis carriages,were made difficult for and more

persons before, held,difficult to on foot than it was that a recovery of $1800
plaintiffby the trespassin an action of was not excessive.

Appeal from the Circuit Court of McLean county; the
Hon. Thomas F. Tipton, Judge, presiding.

ofan actionThis Williamwas trespass, by andHartley
the forappellant,Hartley, against andAlley enter-breaking

theofthe close therein withoutplaintiffs, excavating theiring
andand downconsent, constructing laying thereon a railroad

the andsame,and thereaftertrack, operating soby doing per-
and thedamaging plaintiffs’ close, andmanently injuring pre-

thefrom reasonablethe use andventing plaintiffs enjoyment
the same.of

in ahad, verdict andtrial was resultingA injudgment
for $1800.the The otherof materialplaintiffsfavor facts

in theare statedcase opinion.theof

Benjamin,& and J.Mr. C. forBlack,Messrs. Weldon
the appellant.

and H.Mr. for thePackard, Spencer,Mr.M. W. appellees.

thedelivered the of Court:Mr. Justice Scott opinion

the werewhich committedallegedThe land trespassesupon
or laid off as ofa of or additionanynever partwas platted
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limits,the but within itsto of is corporatecity Bloomington,
and the of thewas so situated at committing grievances

of in the declaration.complained
to thePrior extension of the a highway,limitscity public

theonroad,”known as the “Peoria had been established
ofthe the widthsouth of in ofside premises controversy,

one-half on the land ownedfeet, by appel-nowsixty being
as tosolees. After the limits theof had been extendedcity

orfifteeninclude tract of someland,this which was done
had ex-the theover whichtwenty years ago, publichighway

calledercised wasfor thatso atjurisdiction many years, point
consent, of astreet,Front a continuation, commonbeing by

andthestreet of that name to the of city,western boundary
feetit made fourteenuser,or common wasby dedication,

four-than the old but whether of theroad,wider any portion
teen feet off the does notcame ownedpremises by appellees

nor is it material. The neithervery clearly appear, cityvery
nor condemned the additional number of feetpurchased

added to the street. There no ordinance extend-was formally
Front street but the and continuedassumeding westward, city

ato exercise over the as street the samejurisdiction highway
as other streets in the city.

Under the the toauthority given by ordinance,city, by lay
the track and across street or within certainupon any alley
limits, constructed its road across Frontappellant diagonally
street, south'of without their consent.appellees’ premises,
In the road bed caused the street to beconstructing appellant
excavated to the of four or feet.five The trackdepth

land innowhere touches the the inclosure of butappellees,
comes within six inches or a foot of it at one andcorner, if

own to the center of the old then it isthey con-highway,
on land the feestructed of which is in them.

The inexcavation the street itmade to lower thenecessary
in thefront of of and in sograde premises appellees, doing

the removed a amount of earth. This lattercompany large
towork have been done theappears under theby company
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andirection of the street so as to have evencommissioner, grade
the moreon which travel could overconvenientlypublic pass

the track.
ofThe had theabovepremises appellees previously been

street,of what is called butFront the construction ofgrade
the road the and thestreet,across thatcompany’s wasgrading

to donebe to an even left themnecessary get grade, still very
much and rendered andhigher, ingress more difficultegress
for and even for oncarriages foot.persons

can notIt be contested thatsuccessfully ownedappellees
fee the landthe of to the center of the old It washighway.

never to the formalconveyed bycity orany grant, by plat
otherwise. The adjoining neverproprietors with theparted
fee. Had thethey intoplatted grounds lots and un­streets,
der the statute the itself, when recorded, wouldplat have

as a of the fee to theoperated grant Thiscorporation. they
do. Thedid not could and didcity an interest inacquire

street,the the weregrounds never set foralthough thatapart
in the manner in theprescribed statute. Itspecific purpose,

be or anduser,common in such easesby dedication, themay
the originalwould remain in burdened withfee proprietors,

Canal Trustees 11Haven,easement. v. 554;a Ill.public
54;13 Ill.Middleton, Gibson,Hunter v. v. 13Manly Ill. 308.

the hadisIt not thequestioned city granted appellant neces-
its roadto construct across the andauthority street, thesary

in the ease is, whether the State andquestion theprincipal
combined haveauthorities the topower thegrantmunicipal

to construct its trackthe across lands the feeright ofcompany
theiris in without consent orobtainingappellees,which making

compensation.
On the one it is insistedhand, appellees’ proprietary rights

have been interfered and that the action of the inwith, company
theof the lands comes within constitutionaltaking possession

inhibition that shall not be taken for publicprivate property
ituse without On the is claimedjust contrary,compensation.

that it the the ofcityis immaterial owns feewhether the
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thehavethe authoritiesnot; supremeorstreet municipal
a trackand the tostreets,over all can right laycontrol grant

instance,in thisand done sostreet,on or across any having
damnumis'affected,if and are notegress materiallyingress

absqueinjuria.
byuponThe exact has not beenquestion passedpresented

meansnocourt. The it are bythis authorities onbearing
is im-itThere are a class that holdharmonious. of cases

in streetsthe the fee thematerial ownswhether municipality
if the for thatit has conferrednot,or legislature powermay,

anda railroad the constructtorightgrant companypurpose,
or In anotherits road across street.along anyoperate public

cases the has beenclass of confined topower municipalities
fee of thethe streets.owning

of cases,classes rest the samehowever,Both principle,upon
is an and thea railroad only improved highway, public,viz:

to the exclusive use authority,the right by legislativehaving
use of streets for this mode of travel,the althoughmay grant

dedicatedwhen the streets wereuse was contemplatedsuchno
use.to public

in to the of ourdecisions this State adoptionThe prior
theare in reference to cases whereconstitution, citypresent

Thethe fee the streets.owned ofthe privilegegranting
of in the case at bar were committedcomplainedtrespasses

our and theconstitution,the ofto adoption presentprior
is not affectedto recover itsby provisions.right

and R. R.et v. Ft. ChicagoMoses al. Pittsburgh, WayneIn
the feeowns516, it was where theheld,Ill. corporation21

in­authorities areand its charter the localstreets,the byof
them, those authoritiesexclusive control over andwithvested

a thestreet,to locate tracksrailway alongpermissiongrant
theof thereon can not enjoin layingfrontingowners property

nor receive fortracks,such oranyof damage compensation
the streets sothe use of occupied.

The held279,In v. 29 Ill. it wasChicago,Murphy City of
use to abe a of the street or allowlegitimateto highway
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railroad thetrack to be laid indown and for soit, doing citá-
is not liable to that to individuals.accrueany damages may

isWhat said in in wherethose cases is reference to streets
the fee is in the the Nocorporation granting privilege.

of an involved in either of them.question isordinary highway
We are not extend the theto or reasoningdisposed principles

these cases or them cases notfurther, toany strictlyapply
within their meaning.

A distinction has been taken thewhere grant-municipality
the anding streets,to the track fee in theright owns thelay

where the fee and itowner,remains in the landabutting
seems to us that it rests on sound and is supportedprinciple

theby highest authority.
Where the fee remains in the it im-isoriginal proprietor,

material the anhow over thepublic acquired lands,.easement
whether dedication;condemnation or itby is for theby only
use of travel, such as we are accustomed to seeordinary on
streets or In case the dedicatedhighways. theproprietor
land, it was no and if itfor other was condemned,purpose,
his were assessed with no other Aview. differentdamages
use of the land from that for which it was intended can not
be on the that a anjustified isground railway improved high-

are away. inEailway companies only public corporations
limited sense. The of the road bed and the car-right way,

thereon are ownedriages propelled by private individuals,
and not the Fares are for travelby public. charged thereon

thefor exclusive benefit of the the road.parties owning They
andare constructed in the interest of privateequipped specu-

lation, but at the same time are intended to subservethey
the The on them bears notravelgood.public toanalogy

of travel annotions on street orour ordinary wherehighway,
at inone travels his ownevery pleasure conveyance, with-

tolls or arefares. The uses differentout andpaying totally
The one ineven inconsistent. is exclusive favor of private

and the and freeother is to all.’interest, open
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The indoctrine most consonance with our sense of justice
is, where the fee of the street in the landremains abutting
owner the the to a com-corporation may grant right railway

to its track across but the com-pany lay oralong street,any
track,avails of its at itsIf,its inpany privilege peril. laying

it ad-causes a him the fee in theto who ownsinjuryprivate
it must make the sustained.joining premises, damagesgood

The are in our views of thecases withharmonyfollowing
and are of thelaw, conclusive case at bar: Presbyterian Society

567;v. Auburn and RochesterR. 3 Williamsv. NewR., Hill,
Central 16 Y.97;York R. R. N. Y. Mahan N. Centralv.

R. 24 N. Inhabitants Conn.R.658; R.,R. Y. v.Springfieldof
39;4 7 Tate63; PorterHaynes Thomas,v.Cushing, (Ind.)

and M. R. R. 7 N. Y. and480;O. Co. Nicholsonv.Porter,v.
22H. R. R. Conn. 83.N.

Most of these cases on the that the loca-proceed principle
of the of the railroad on the is an addi-tion track highway

and en-land,tional burden servitude the which wouldupon
the to additionaltitle owner Otherscompensation. go upon

anthat it is exclusive rail-the thebyground appropriation
use,of the soil to its own which the owner hadroad the right

himself to use for not inconsistent anwith ease-any purpose
ment in of the and for that reasonfavor heldpublic, have it

for anduse,is havepublictaking private property required
be made. The cases canto be maintainedjust compensation

¡Neither theon either or both State nor the munici-grounds.
thehas to the of thepality grant awaypower private property

and if in the exercise ofcitizen, thequasi public,corporations
of eminent domain, with which are clothedright thethey by

of the seek itState, to to theirsovereign power appropriate
use,exclusive of demands thatevery justiceprinciple they

should make the takenwhetherjust compensation, property
is of little or value.great

It is that the found the are exces-urged bydamages jury
dosive. not thinkWe so. reason of for theexcavatingBy

track of the street in front ofroad the ofappellant’s grade
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lowered,the residence had to be so thatof materiallyappellees
and from the street were renderedingress egress by carriages

difficult for onand made far more personswereimpracticable,
than is no that itfoot it had been. There evidenceformerly

thewould have been to the of streetlowernecessary grade
for the location of road. The damagesexcept appellant’s

the andsustained are marked andby appellees appreciable,
there is no be affirmed.reason the should notjudgmentwhy

The the court is affirmed.of belowjudgment
Judgment affirmed.

Lowry etHaskins al.

v.

Hannah Haskins.

Instructions—exception objectionablepart chargemust be to where1. is
parties agree toorally upon case. waivethe whole Where instructions in

uponcharge case,the partyan oral whole thewriting and consent to ex-
portionspecifically exceptedthepoint chargeof thecepting should out

chargeexception the will notgeneral to whole answer.Ato.
Trespass—a justified pleabeeviction can not under a lib-2. forcible of

State,in this athe decisions defense underUnder thetenementum.erum
justificationincan not be sustained of a for-plea tenementumof liberum

actual, peaceable possession ofone in the realof estate.evictioncible
betweenvendorand vendee. In order givedetainer—as to3. Forcible

jurisdiction of an action ofpeace forciblejustice detainerof the asa
1861,under theof land act ofand vendee thethe vendor follow-between

complaint:by 1.the The relation ofbe shown vendoring mustelements
possessionvendee must have obtained2. Thevendee must exist. ofand

then it is not3. And sufficient that theunder the contract. ven-the land
contract, hecomply with his but mustany failed to havedee has at time


